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necessary.” Katzenbach. The areas where Congress found “evi-
dence of actual voting discrimination” shared two characteristics: 
“the use of tests and devices for voter registration, and a voting 
rate in the 1964 presidential election at least 12 points below the 
national average.” We explained that “[t]ests and devices are rel-
evant to voting discrimination because of their long history as a tool 
for perpetrating the evil; a low voting rate is pertinent for the obvious 
reason that widespread disenfranchisement must inevitably affect 
the number of actual voters.” We therefore concluded that “the cov-
erage formula [was] rational in both practice and theory.” It accu-
rately reflected those jurisdictions uniquely characterized by voting 
discrimination “on a pervasive scale,” linking coverage to the devices 
used to effectuate discrimination and to the resulting disenfranchise-
ment. The formula ensured that the “stringent remedies [were] aimed 
at areas where voting discrimination ha[d] been most flagrant.” . . .

Nearly 50 years later, things have changed dramatically. 
Shelby County contends that the preclearance requirement, even 
without regard to its disparate coverage, is now unconstitutional. 
Its arguments have a good deal of force. In the covered jurisdic-
tions, “[v]oter turnout and registration rates now approach par-
ity. Blatantly discriminatory evasions of federal decrees are rare. 
And minority candidates hold office at unprecedented levels.” 
Northwest Austin. The tests and devices that blocked access to 
the ballot have been forbidden nationwide for over 40 years.

Those conclusions are not ours alone. Congress said the same 
when it reauthorized the Act in 2006, writing that “[s]ignificant prog-
ress has been made in eliminating first generation barriers experi-
enced by minority voters, including increased numbers of registered 
minority voters, minority voter turnout, and minority representation 
in Congress, State legislatures, and local elected offices.” . . . That 
Report also explained that there have been “significant increases in 
the number of African-Americans serving in elected offices”; more 
specifically, there has been approximately a 1,000 percent increase 
since 1965 in the number of African-American elected officials in 
the six States originally covered by the Voting Rights Act.

The following chart, compiled from the Senate and House 
Reports, compares voter registration numbers from 1965 to those 
from 2004 in the six originally covered States. These are the num-
bers that were before Congress when it reauthorized the Act in 2006:

There is no doubt that these improvements are in large part 
because of the Voting Rights Act. . . . Problems remain in these 
States and others, but there is no denying that, due to the Voting 
Rights Act, our Nation has made great strides.

Yet the Act has not eased the restrictions in §5 or narrowed 
the scope of the coverage formula in §4(b) along the way. Those 
extraordinary and unprecedented features were reauthorized—as 
if nothing had changed. In fact, the Act’s unusual remedies have 
grown even stronger. When Congress reauthorized the Act in 2006, 
it did so for another 25 years on top of the previous 40—a far cry 
from the initial five-year period. . . .

Coverage today is based on decades-old data and eradi-
cated practices. The formula captures States by reference to lit-
eracy tests and low voter registration and turnout in the 1960s and 
early 1970s. But such tests have been banned nationwide for over  
40 years. And voter registration and turnout numbers in the cov-
ered States have risen dramatically in the years since. Racial dis-
parity in those numbers was compelling evidence justifying the 
preclearance remedy and the coverage formula. There is no longer 
such a disparity.

In 1965, the States could be divided into two groups: those 
with a recent history of voting tests and low voter registration and 
turnout, and those without those characteristics. Congress based its 
coverage formula on that distinction. Today the Nation is no longer 
divided along those lines, yet the Voting Rights Act continues to treat 
it as if it were. . . .

. . . By the time the Act was reauthorized in 2006, there had 
been 40 more years of it. In assessing the “current need” for a 
preclearance system that treats States differently from one another 
today, that history cannot be ignored. During that time, largely 
because of the Voting Rights Act, voting tests were abolished, dis-
parities in voter registration and turnout due to race were erased, 
and African-Americans attained political office in record numbers. 
And yet the coverage formula that Congress reauthorized in 2006 
ignores these developments, keeping the focus on decades-old 
data relevant to decades-old problems, rather than current data 
reflecting current needs. . . .

. . . If Congress had started from scratch in 2006, it plainly could 
not have enacted the present coverage formula. It would have been 

1965 2004

White Black Gap White Black Gap

Alabama 69.2 19.3 49.9 73.8 72.9 0.9

Georgia 62.[6] 27.4 35.2 63.5 64.2 –0.7

Louisiana 80.5 31.6 48.9 75.1 71.1 4.0

Mississippi 69.9 6.7 63.2 72.3 76.1 –3.8

South Carolina 75.7 37.3 38.4 74.4 71.1 3.3

Virginia 61.1 38.3 22.8 68.2 57.4 10.8


